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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

Kristopher Korsakas asks this Court to accept review of 

the Court of Appeals decision terminating review. Opinion 

(Feb. 18, 2025); Order Denying Reconsideration (Mar. 14, 

2025). RAP 13.3(a)(l ); RAP 13.4(b)(l )-(4). 

B. ISSUES PRESENTED FOR REVIEW 

1. Defendants have the right to the assistance of counsel 

at every critical stage of criminal prosecutions, including 

motions to withdraw a guilty plea advanced before sentencing. 

Mr. Korsakas sought to withdraw his guilty plea before 

sentencing, but defense counsel refused to make the motion and 

abandoned Mr. Korsakas to argue the motion himself. The 

Court of Appeals ignored this Sixth Amendment violation 

because it found Mr. Korsakas did not establish his attorney 

was ineffective. The opinion conflicts with cases from the 

United States Supreme Court, this Court, and the Court of 

Appeals, and presents an important constitutional issue of 

substantial public interest. RAP 13 .4(b )(1 )-( 4). 
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2. Absent compelling necessity, the rights to due 

process and to appear and defend in person prohibit a court 

from restraining people who appear before it. The court 

unlawfully restrained Mr. Korsak.as at his sentencing hearing 

without any individualized assessment of the need for restraints 

or consideration of lesser alternatives and then imposed an 

exceptional sentence over five years beyond the top of the 

standard range after viewing Mr. Korsakas in restraints. The 

Court of Appeals refused to consider Mr. Korsakas's claim 

because he did not object to the court's failure to follow the 

mandatory procedures. This Court should accept review to 

clarify that State v. Jackson imposes an affirmative duty on 

courts to ensure people appear unrestrained, unless compelling 

necessity dictates otherwise, even absent a specific objection. 1 

RAP 13.4(b)(l ), (3)-(4). 

3. The Sixth and Fourteenth Amendments require any 

1 State v. Jackson, 195 Wn.2d 841, 467 P.3d 97 (2020). 
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fact on which a court relies to increase the permissible range of 

punishment must be plead and either admitted by the defendant 

or proven to a unanimous jury beyond a reasonable doubt. Mr. 

Korsakas's guilty plea stipulated to facts supporting an 

aggravating factor, but he did not admit that substantial and 

compelling reasons justified an exceptional sentence. 

Washington's sentencing scheme permits the 

imposition of an exceptional sentence above the standard range 

when a judge determines "substantial and compelling reasons 

justify[] an exceptional sentence." In State v. Hughes and State 

v. Suleiman, this Court held the determination that substantial 

and compelling reasons justify an exceptional sentence is a 

legal judgment that may be made by a judge, not a factual 

determination that must be made by a jury. 2 The United States 

Supreme Court decisions in Hurst v. Florida and Erlinger v. 

2 State v. Hughes, 154 Wn.2d 118, 110 P.3d 192 (2005); 
State v. Suleiman, 158 Wn.2d 280, 143 P.3d 795 (2006). 
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United States show this is conclusion is incorrect. 3 This Court 

should grant review to revisit these decisions, follow the 

dictates of the Sixth and Fourteenth Amendments, and hold a 

determination that a substantial and compelling reason supports 

an exceptional sentence is a factual assessment that must be 

plead and admitted by a defendant or proven to a unanimous 

jury beyond a reasonable doubt. RAP 13.4(b)(3)-(4). 

C. STATEMENT OF THE CASE 

On the third day of his jury trial, Mr. Korsakas pleaded 

guilty to every charge in the information filed against him, 

encompassing eight counts. CP 109-120; RP 378-91. He also 

admitted facts supporting the deliberate cruelty domestic 

violence aggravating factor under RCW 9.94A.535(3)(h). CP 

119; RP 385-88. 

Mr. Korsakas pleaded guilty toward the end of trial 

following a request to represent himself. RP 362-91. Shortly 

3 Hurst v. Florida, 577 U.S. 92, 136 S. Ct. 616, 193 L. 
Ed. 2d 504 (2016); Erlinger v. United States, 602 U.S. 821, 144 
S. Ct. 1840, 219 L. Ed. 2d 451 (2024). 

4 



before his plea, Mr. Korsakas explained to the judge that his 

attorney had not spent enough time preparing his defense and 

that there had been "a breakdown of communication." RP 367. 

Mr. Korsakas and his attorney had not discussed all of the 

charges and his attorney did not have sufficient time to 

understand the case. RP 367-69. 

Following a short recess, Mr. Korsakas pleaded guilty to 

every count charged in the information and aggravating factors 

for six counts rather than continue with the trial. RP 376-91; 

CP 98-120. The prosecution advised it would seek an 

exceptional sentence based on the domestic violence and free 

crimes aggravating factors. RP 3 83; CP 113. Mr. Korsakas did 

not agree to an exceptional sentence and the plea did not bind 

him to any sentencing recommendation. CP 109-20; RP 378-

82. 

At the sentencing hearing, the prosecution asked for an 

exceptional sentence above the standard range. RP 398-409. 

The prosecution detailed Mr. Korsakas's criminal history and 
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regurgitated the evidence introduced at trial before Mr. 

Korsakas pleaded guilty. RP 398-409. 

In response to the State's sentencing recommendation, 

defense counsel informed the court, "Mr. Korsakas is asking to 

make a motion to the Court at this time to withdraw his guilty 

plea." RP 409. Although he was aware of Mr. Korsakas's 

desire to withdraw his plea before the proceeding, defense 

counsel did not prepare a written motion or alert the court. RP 

409-10. Counsel also refused to argue the motion to the court. 

Instead, he informed the court, "It's [a] collateral attack. I don't 

normally get involved with that." RP 410.4 Instead, counsel 

proposed to "let Mr. Korsakas make his motion." RP 410. 

Without an attorney to represent him on the motion to 

withdraw his plea, Mr. Korsakas tried to explain the basis for 

his motion orally to the court. RP 410-11. He said a manifest 

4 Counsel was wrong. A motion to withdraw a plea 
before sentence is not a collateral attack. Compare CrR 4.2, 
with CrR 7.8. 
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injustice required the court permit him to withdraw his plea. 

RP 410. Mr. Korsakas argued his attorney "was so ineffective 

in mounting a defense" that his "only alternative" was to plead 

guilty. RP 410. 

The prosecution asserted that because the court engaged 

in a thorough colloquy when Mr. Korsakas pleaded guilty, 

defense counsel was effective. RP 411-12. It requested time to 

respond to Mr. Korsakas's motion to withdraw his plea. Id. 

The court recognized ineffective assistance of counsel 

constituted a manifest injustice and would permit a plea 

withdrawal under CrR 4.2. RP 412. However, the court 

summarily denied Mr. Korsakas's motion, declaring it did not 

find any grounds justifying withdrawal occurred. RP 412. It 

did not inquire into Mr. Korsakas' s allegations of ineffective 

assistance of counsel. It did not ask defense counsel or Mr. 

Korsakas to provide a written motion, explaining his position. 

It did not appoint new counsel to represent Mr. Korsakas on the 

motion or request his appointed counsel make the motion. 
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Although the prosecution had warned it would seek an 

exceptional sentence, counsel did not submit any sentencing 

memorandum or mitigating information to counter the State's 

lengthy submission requesting an exceptional term. Compare 

RP 397 (noting "there was no defense sentence memorandum"), 

with CP 138-67 (29-page Corrected State's Sentencing 

Memorandum) and RP 398-409 (12 transcript pages of State's 

sentencing recommendation). Instead, counsel perfunctorily 

asked the court to impose a midrange sentence.5 RP 412-14 

(less than two transcript pages of defense sentencing 

recommendation). 

Mr. Korsakas appeared before the court in leg restraints 

for his sentencing.6 RP 397. The court did not engage in any 

5 Counsel mistakenly argued the free crimes aggravator 
should not apply because "so many . . .  points came from this 
plea." RP 413. The court recognized counsel's error and 
explained the stipulated offender score excluded the current 
offenses. RP 413. 

6 Mr. Korsakas was restrained for the entire proceeding, 
including the motion to withdraw the plea and sentencing. RP 
397-430. 
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analysis or find a compelling necessity required restraints. RP 

397. 

Mr. Korsakas apologized and asked the court to consider 

a standard range sentence. RP 397, 417. Mr. Korsakas's sister, 

Nicole Trujillo, and nephew, Corinthian Wilkins, spoke on his 

behalf. RP 413-17. Ms. Trujillo explained how Mr. Korsakas 

achieved sobriety and became a crucial part of their lives over 

the years. RP 414-15. She talked about his bond with his son, 

Dominick, and importance to his immediate and extended 

family. RP 415. Mr. Wilkins added that Mr. Korsakas was 

"More present than my father." RP 415. He discussed Mr. 

Korsakas's great importance to Dominick and how Mr. 

Korsakas is not only Dominick's father but also Mr. Wilkins's 

father figure. RP 415-17. They asked the court to consider the 

positive role Mr. Korsakas played in his families' lives and 

impose a sentence that would return him to them at some point. 

RP 414-17. 
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The court calculated the standard ranges on the felony 

stalking count as 72-96 months, the no contact order violations 

as 60-60 months, and the criminal impersonation as 0-12 

months. CP 174. The court found the guilty plea established 

the domestic violence aggravating factor and also found facts 

supporting the free crimes factor. RP 420; CP 174, 195-97. 

The court concluded "an exceptional sentence above the 

standard range is appropriate" based on either aggravating 

factor. CP 196; RP 419-20. 

The court imposed sentences above the standard range of 

102 months on the stalking conviction and 60 months on the 

criminal impersonation conviction. CP 174-78, 197. It also 

imposed standard range 60-month terms on each of the 

remaining felony counts. CP 174-78.7 The court ordered the 

102 months to run consecutively to the other sentences for a 

total term of confinement of 162 months. CP 17 4-78, 197. 

7 It also imposed 364 days on the misdemeanor stalking 
count. CP 187-91. 



D. ARGUMENT 

1. The Court of Appeals ignored counsel's 

unconstitutional abandonment of Mr. Korsakas at a 

critical stage. 

Mr. Korsakas moved to withdraw his guilty plea before 

sentencing. RP 409-12. Defense counsel erroneously believed 

a pre-sentencing motion to withdraw a plea was a collateral 

attack and refused to represent Mr. Korsakas on his motion. RP 

410. Counsel was mistaken. Criminal Rule 4.2, not Criminal 

Rule 7.8, governed Mr. Korsakas's motion; it was not a 

collateral attack; and Mr. Korsakas was entitled to 

representation by counsel on the motion. State v. Harell, 80 

Wn. App. 802, 804, 91 l P.2d I 034 ( l  996). 

The Sixth Amendment and article I, section 22 guarantee 

defendants representation by counsel at every critical stage. 

State v. Reddrick, 166 Wn.2d 898, 909-10, 215 P.3d 201 

(2009). The failure to provide counsel at a critical stage is 

structural error mandating reversal. United States v. Cronic, 

466 U.S. 648, 658-59, 104 S. Ct. 2039, 80 L. Ed. 2d 657 
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(1984); State v. Heng, 2 Wn.3d 384, 392, 539 P.3d 13 (2023); 

State v. Charlton, 2 Wn.3d 421, 427, 538 P.3d 1289 (2023). 

Mr. Korsakas had "the right to counsel in all critical 

stages of the proceedings against [him], and ... a presentence 

motion to withdraw a guilty plea pursuant to CrR 4.2 is a 

critical stage." State v. Nguyen, 179 Wn. App. 271, 282, 319 

P.3d 53 (2013). Here, the court left Mr. Korsakas 

umepresented at a critical stage when his attorney refused to 

bring a motion that a defendant controls and did not appoint 

new counsel. RP 409-12. 

Where the court hears and considers a motion to 

withdraw a guilty plea, counsel is required. State v. Pugh, 153 

Wn. App. 569, 578-79, 222 P.3d 821 (2009); Harell, 80 Wn. 

App. at 804. But when counsel refuses to represent their client 

on such a motion, or cannot represent their client on such a 

motion because it is based on alleged inadequate representation, 

then the defendant is wholly without counsel on the motion, in 

violation of the right to counsel at a critical stage. That was 
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what occurred here. RP 409-12. Requiring a person to proceed 

pro se to litigate a critical stage motion is "[ a ]n outright denial 

of the right to counsel." Harell, 80 Wn. App. at 805. 

The Court of Appeals acknowledged a pre-sentence 

motion to withdraw a plea is a critical stage. Slip op. at 4-5. It 

recognized the Sixth Amendment and article I, section 22 

entitle people to counsel at critical stages. Slip op. at 4-5. Yet 

it affirmed the trial court's actions that left Mr. Korsakas 

umepresented at this critical stage. Slip op. at 4-7. 

Rather than conclude, as the law requires, that Mr. 

Korsakas was denied counsel at this critical stage, the opinion 

sidestepped counsel's abandonment of Mr. Korsakas. The 

opinion instead focused on Mr. Korsakas's assertions that his 

attorney performed deficiently and concluded Mr. Korsakas 

failed to support his claims with sufficient evidence. Slip op. at 

6-7. Therefore, it held the court did not abuse its discretion 

when it did not appoint new counsel. Slip op. at 4-7. The 

Court of Appeals' analysis is flawed. 
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Mr. Korsakas was entitled to representation by counsel 

on his motion to withdraw his plea, whether that be existing 

counsel or new counsel. U.S. Const. amend. VI; Const. art. I,§ 

22. But counsel did not represent Mr. Korsakas on his motion 

to withdraw his plea. Counsel refused to make the motion 

based on his misunderstanding of the law. RP 410. It is the 

intersection of current counsel refusing to make the motion and 

the court denying Mr. Korsakas new counsel that created the 

unconstitutional deprivation by leaving Mr. Korsakas 

umepresented. 

The opinion relied on State v. Stark, 48 Wn. App. 245, 

738 P.2d 684 (1987), to reject Mr. Korsakas's challenge, but 

that case is inapposite. Slip op. at 5. In Stark, the defendant 

did not move to withdraw his plea. Instead, that case focused 

solely on Mr. Stark's motion for new counsel, which the 

reviewing court determined the trial court properly denied. 

Stark, 48 Wn. App. at 248, 252-53. But Stark did not approve 

of leaving Mr. Stark umepresented at any point. It simply held 
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the trial court did not abuse its discretion in denying Mr. Stark's 

motion for new counsel. Mr. Korsakas's case is distinguishable 

because he moved to withdraw his plea, and no lawyer 

represented him on that motion. 

The opinion also overlooked that the motion at issue was 

not just any motion. It was a motion about how to plead. 

Unlike other motions, a motion about pleading guilty or not 

guilty is solely within the province of the client. Brookhart v. 

Janis, 384 U.S. 1, 7, 86 S. Ct. 1245, 16 L. Ed. 2d 314 (1966); 

Am. Bar Ass'n, Criminal Justice Standards for the Defense 

Function, 4-5.2 ( 4th ed. 2017). 

"[W]hether to plead guilty" is one of the "fundamental 

decisions regarding the case" over which "the accused has the 

ultimate authority." Jones v. Barnes, 463 U.S. 745, 751, 103 S. 

Ct. 3308, 77 L. Ed. 2d 987 (1983). An attorney cannot forgo a 

motion regarding how to plead. See McCoy v. Louisiana, 584 

U.S. 414, 417-18, 138 S. Ct. 1500, 1505, 200 L. Ed. 2d 821 

(2018) (attorney cannot admit factual guilt during trial without 

1 5  



defendant's agreement); State v. Humphries, 181 Wn.2d 708, 

714, 336 P.3d 1121 (2014) (attorney cannot stipulate to element 

over defendant's objection); State v. Cross, 156 Wn.2d 580, 

606-07, 611-12, 132 P.3d 80 (2006), abrogated on other 

grounds by State v. Gregory, 192 Wn.2d 1, 427 P.3d 621 

(2018) ( attorney must abide by client's exercise of specific 

constitutional rights, such as plea to be entered). 

Mr. Korsakas had '"the absolute right"' to decide 

whether to pursue guilt or innocence. State v. Burlingame, 3 

Wn. App. 2d 600, 610, 416 P.3d 1269 (2018) (quoting Cross, 

156 Wn.2d at 611 ). As a decision about guilt or innocence, the 

decision of whether to maintain or to withdraw the guilty plea 

"is the defendant's alone." See id. Therefore, a person's 

attorney cannot simply decline to bring this sort of motion. 

Even if the trial court did not abuse its discretion in 

denying Mr. Korsakas new counsel, his attorney's refusal to 

advance his motion to withdraw his plea still left Mr. Korsakas 

umepresented on the motion. But it was a critical stage motion 
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addressing an issue within Mr. Korsakas's sole prerogative, and 

Mr. Korsakas was entitled to representation. 

This Court should accept review to address this Sixth 

Amendment violation. 

2. The Court of Appeals disregarded Jackson and 

baselessly refused to address Mr. Korsakas's claim 

that the court unjustifiably restrained him at his 

sentencing hearing. 

Mr. Korsakas appeared before the court for sentencing. 

RP 397-425. At the beginning of the hearing, the prosecution, 

apparently referring to Mr. Korsakas's hands, asserted, "The 

defendant is present in custody, not shackled, represented by 

counsel." RP 397. Defense counsel immediately clarified that 

Mr. Korsakas "is in leg restraints." RP 397. Neither the 

prosecution nor the court disputed counsel's characterization. 

RP 397. Read contextually, the prosecutor's comments must 

have referred to Mr. Korsakas's umestrained hands and arms. 

Neither the prosecution nor the court would sit silently in 

response to counsel's assertion that Mr. Korsakas "is in leg 

restraints" if he were not. RP 397. 
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Despite the record establishing Mr. Korsakas was "in leg 

restraints," the Court of Appeals refused to reach Mr. 

Korsakas's claim that the court unconstitutionally restrained 

him at the hearing. Slip op. at 8-9. The court ignored the 

transcript and concluded, "the record lacks any factual basis 

that would permit a reviewing court to evaluate Korsakas's 

claim of error." Slip op. at 9. It ruled that because Mr. 

Korsakas did not object, RAP 2.5(a) left it unable to consider 

the issue. Id. 

The record clearly demonstrates Mr. Korsakas was 

subjected to physical restraints on his legs. RP 397. That Mr. 

Korsakas did not object to the restraints does not authorize the 

court to engage in this due process violation. 

Restraining a person without justification "undermines 

the presumption of innocence" and "violate[ s] the dignity of the 

defendant and the judicial proceedings." State v. Luthi, 3 

Wn.3d 249, 251, 529 P.3d 712 (2024). Due process of law 

prohibits this "inherently prejudicial courtroom practice[]" 
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except where an individualized inquiry shows restraints are 

necessary. Id. at 713 (internal quotation omitted). 

State v. Jackson recognized that due process prohibits 

"shackles or restraints" of any kind without an individualized 

inquiry. 195 Wn.2d 841, 845, 858, 467 P.3d 97 (2020); id. at 

852 (prohibiting "all bonds or shackles"). Jackson's mandate is 

definite: "A trial court must engage in an individualized inquiry 

into the use of restraints prior to every court appearance" at 

which it considers restraints. 195 Wn.2d at 854. Jackson 

requires that "at all stages of the proceedings, the court shall 

make an individualized inquiry into whether shackles or 

restraints are necessary." Id. at 845 ( emphasis added). 

Counsel's statement that he had "[n]o objection" to Mr. 

Korsakas' s leg restraint does not relieve the trial court of its 

obligation to conduct an individualized assessment before 

permitting any restraint at any proceeding as required by 

Jackson. RP 397. Jackson prohibits courts from deferring to 

the decision to other agencies or parties as to the need for 

19 



physical restraints. 195 Wn.2d at 854. Instead, it 

unconditionally forbids any restraint without an individualized 

inquiry by the court. Id. at 852-55. Jackson does not relieve 

the court from conducting this individualized inquiry in any 

circumstances. Courts cannot forgo the inquiry at the request of 

any agency or party. See id. at 853-54 (jail's shackling policy 

did not permit restraint without individualized inquiry). 

Jackson prohibits any restraint at any hearing unless the 

court "engage[ s] in an individualized inquiry ... prior to every 

court appearance" and finds a security necessity. Jackson, 195 

Wn.2d at 854. This supersedes older cases allowing courts to 

rely on the absence of an objection to justify restraints. See, 

e.g., State v. Davis, 152 Wn.2d 647, 698-700, 101 P.3d 1 

(2004); State v. Rodriguez, 146 Wn.2d 260, 270, 45 P.3d 541 

(2002). 

It is precisely because some courts insist on deferring to 

"jail staff security procedures, without additional case-by-case 

inquir[ies]," that caselaw recognized the judge must conduct 
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individualized inquiries in every case before any restraint 

occurs. State v. Jaquez, 105 Wn. App. 699, 708 n.7, 20 P.3d 

1035 (2001) (discussing Pierce County Superior Court's 

"standard practice" of shackling in-custody defendants pursuant 

to jail policy); see also State v. Lundstrom, 6 Wn. App. 2d 388, 

394-95, 429 P.3d 1116 (2018) (discussing similar policy in 

Clallam County). 

Here, there was no evidence indicating Mr. Korsakas 

posed any risk of escape, injury, or inability to behave. The 

court did not conduct any inquiry and made no findings. 

Therefore, the court erred in proceeding with the hearing while 

Mr. Korsakas was "in leg restraints." RP 397. 

The court imposed a 162-month sentence, five years 

above the standard range, after viewing Mr. Korsakas restrained 

at sentencing. RP 397-409, 412-25. It also denied Mr. 

Korsakas's motion to withdraw his guilty plea, which it 

considered while viewing Mr. Korsakas restrained. RP 397, 

409-12. Both of these discretionary decisions demonstrate Mr. 
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Korsakas's impermissible restraints prejudiced him, a claim the 

State did not rebut. 

Unless the State can prove the unjustified shackling 

"could not have influenced ... his sentence in any way," State v. 

Jarvis, 27 Wn. App. 2d 87, 101, 530 P.3d 1058, review denied, 

2 Wn.3d 1003 (2023), court must presume the "unknown risks 

of prejudice ... impair[ ed] decision-making" by the court. 

Jackson, 195 Wn.2d at 856. Here, the court's harsh treatment 

of Mr. Korsakas demonstrates prejudice. 

Shackling has a devastating physical and symbolic effect 

on both the accused and the public's perception of the fairness 

of the proceeding. It unfairly increases the perception of a 

person's dangerousness and also biases the people who view it, 

including judges. 

This Court should accept review and hold only a showing 

of necessity based on an individualized inquiry may justify 

restraints. It should underscore that Jackson's dictate is 
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categorical and that the failure to object does not permit a court 

to engage in this due process violation. 

3. This Court should accept review to revisit Hughes 

and Suleiman and hold that whether substantial and 

compelling reasons justify an exceptional sentence is a 

factual determination that must be admitted or 

proven beyond a reasonable doubt. 

Courts derive sentencing authority strictly from statutes, 

subject to constitutional limitations. Blakely v. Washington, 

542 U.S. 296, 303-04, 124 S. Ct. 2531, 159 L. Ed. 2d 403 

(2004); State v. Ammons, 105 Wn.2d 175, 180-81, 713 P.2d 719 

(1986). Due process of law and the right to a jury trial are two 

such constitutional limitations. U.S. Const. amends. VI, XIV. 

Those provisions require the State to prove "any fact ( other than 

prior conviction) that increases the maximum penalty for a 

crime" beyond a reasonable doubt to a jury or require a person 

pleading guilty to admit the necessary fact. Apprendi v. New 

Jersey, 530 U.S. 466, 476, 120 S. Ct. 2348, 147 L. Ed. 2d 435 

(2000) (internal quotations omitted). 
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Washington's relevant "maximum penalty" is "the 

maximum [ the judge] may impose without any additional 

findings." Blakely, 542 U.S. at 303-04. The State must plead 

and prove any fact that determines the permissible range of 

punishment above the standard range beyond a reasonable 

doubt for an exceptional sentence based on aggravating factors 

to be constitutional. Alleyne v. United States, 570 U.S. 99, 102, 

133 S. Ct. 2151, 186 L. Ed. 2d 314 (2013). The Sentencing 

Reform Act (SRA) requires courts to sentence persons within a 

presumptive range based on the seriousness level of the crime 

and the offender score unless the State meets the requirements 

for an exceptional sentence. R CW 9.94A.530. 

When the govermnent seeks an exceptional sentence, it 

must provide timely notice of specified statutory aggravating 

circumstances. R CW 9.94A.537(1). It must also prove the 

facts supporting the aggravating circumstances to a unanimous 

jury beyond a reasonable doubt, or the defendant must admit 

them. R CW 9.94A.537(3). 
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However, an exceptional sentence does not follow 

automatically from a jury's finding or defendant's admission of 

aggravating circumstances. Such a finding is a necessary 

prerequisite, but the court still must engage in additional fact­

finding. R CW 9.94A.535-.537. 

A court may impose an exceptional sentence only after it 

assesses the proven aggravating factors, considers the purposes 

of the SRA, and then finds the aggravating factors provide 

"substantial and compelling reasons justifying an exceptional 

sentence." R CW 9.94A.535-.537(6). A fact is "substantial and 

compelling" if it "distinguish[ es] the crime in question from 

others in the same category." State v. Grewe, 117 Wn.2d 211, 

216, 813 P.2d 1238 (1991). The court must "set forth the 

reasons for its decision in written findings of fact and 

conclusions of law." R CW 9.94A.535. 

Before 2005, the SRA permitted courts to impose 

exceptional sentences based on aggravating circumstances the 

court found by a preponderance of the evidence. State v. Davis, 
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163 Wn.2d 606, 615-16, 184 P.3d 639 (2008). In an effort to 

comply with Blakely, the Legislature amended the SRA. Laws 

of 2005, ch. 68, § 4; In re Pers. Restraint of Beito, 167 Wn.2d 

497, 507, 220 P.3d 489 (2009). The amendments fixed one 

problem by requiring the jury to find or the defendant to admit 

the facts supporting aggravating circumstances in almost all 

cases. But, the amended statute continues to require courts to 

find the fact ultimately supporting imposition of an exceptional 

sentence: that it was justified by substantial and compelling 

reasons. R CW 9.94A.535-.537(6). 

In the aftermath of the 2005 amendments, this Court 

found the determination that substantial and compelling reasons 

justify an exceptional sentence was "a legal judgment," not a 

"factual determination[]," and that the SRA scheme requiring 

the court to make that assessment did not run afoul of Blakely. 

State v. Hughes, 154 Wn.2d 118, 137, 110 P.3d 192 (2005); 

State v. Suleiman, 158 Wn.2d 280, 290-91, 143 P.3d 795 

(2006). However, this conclusion cannot withstand scrutiny 
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after the United States Supreme Court's decisions in Hurst v. 

Florida, 577 U.S. 92, 136 S. Ct. 616, 193 L. Ed. 2d 504 (2016) 

and Erlinger v. United States, 602 U.S. 821, 144 S. Ct. 1840, 

219 L. Ed. 2d 451 (2024). Those cases reaffirm that the ability 

of a court to find a fact is limited to the bare fact of a prior 

conviction. Therefore, the finding that substantial and 

compelling reasons justify an exceptional sentence requires a 

unanimous jury finding or a defendant's admission. 

In Hurst, the Supreme Court reviewed Florida's death 

penalty sentencing scheme to determine whether it complied 

with Apprendi. The scheme permitted a sentence of death only 

where a jury found a factual basis justified death and 

recommended that sentence and after the court "weigh[ ed] the 

aggravating and mitigating circumstances" and determined 

death was appropriate. Hurst, 577 U.S. at 96. This two-part 

finding rendered the jury's finding merely "advisory" because 

the jury's finding alone could not result in imposing the death 

penalty. Id. at 100. Without the additional "judge-made 
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findings," the statute did not permit courts to impose a death 

sentence. Id. at 99. The Supreme Court held the scheme 

violated the Sixth Amendment. Id. at 102-03. 

The SRA's scheme is similar to the one the United States 

Supreme Court declared unconstitutional in Hurst. The SRA 

permits an exceptional sentence only if the court makes the 

additional finding that aggravating circumstances present a 

substantial and compelling reason justifying an exceptional 

sentence. For a court to find substantial and compelling reasons 

justifying an exceptional sentence, it reviews the purposes of 

the SRA, determines whether an exceptional sentence is 

consistent with its purposes, assesses the strength of the State's 

case to decide whether an exceptional sentence is in the interest 

of justice, and makes a finding that substantial and compelling 

reasons support an exceptional sentence. See State v. Hyder, 

159 Wn. App. 234, 263, 244 P.3d 454 (2011). 

Indeed, that is the fact-finding the court engaged in here. 

CP 196; RP 420. The court decided its own perception of the 
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aggravating factors provided sufficient justification to increase 

Mr. Korsakas's punishment. 

That a finding of substantial and compelling reasons is a 

factual finding, not a legal conclusion, is also supported by 

Erlinger. In Erlinger, the Court considered a statute requiring 

mandatory prison terms when a sentencing court finds a 

defendant has three prior convictions for certain felonies on 

separate occasions. 602 U.S. at 825. Erlinger argued the 

Fourteenth and Sixth Amendments required a jury, not a court, 

to make the factual findings regarding these prior convictions. 

Id. at 827. 

The Supreme Court agreed. It held the due process and 

jury trial rights mandate that "a unanimous jury" must "find 

every fact essential to an offender's punishment." Id. at 832. 

The Court ruled this necessarily included findings about 

whether prior convictions occurred on separate occasions. Id. 

at 835. 
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The Court reiterated the only possible facts courts may 

find is the bare fact of a prior conviction. Id. at 838. All other 

determinations require jury findings based on proof beyond a 

reasonable doubt or an admission. Id. at 845-46. 

Here, the court imposed an exceptional sentence based on 

its finding the aggravating factors constituted substantial and 

compelling reasons justifying an exceptional sentence, given 

the SRA's purposes. But to impose an exceptional sentence 

based on Mr. Korsakas's plea, he would have had to admit not 

only the facts supporting the aggravating factors but also that 

the factors presented a substantial and compelling reason 

justifying an exceptional sentence. He did not do so. Instead, 

the court imposed an exceptional sentence based on 

unconstitutional judicial fact-finding. 

The statutory requirement that the court make a 

"substantial and compelling" finding before imposing an 

exceptional sentence above the standard range requires a fact­

based determination beyond the mere fact of prior conviction 
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and beyond the facts found by the jury or admitted by a 

defendant. This unauthorized judicial fact-finding is 

impermissible under Erlinger and the cases preceding it. The 

Sixth and Fourteenth Amendments require a defendant to admit 

or a jury to make that finding. Here, that did not occur. 

This Court is bound by Hurst and Erlinger. "When the 

United States Supreme Court decides an issue under the United 

States Constitution, all other courts must follow that Court's 

ruling." State v. Radcliffe, 164 Wn.2d 900, 906, 194 P.3d 250 

(2008). This Court should grant review to revisit Hughes and 

Suleiman and bring Washington's sentencing law in compliance 

with the Sixth and Fourteenth Amendments. 
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E. CONCLUSION 

For all these reasons, this Court should accept review. 

RAP l 3 .4(b ). 

Counsel certifies this brief complies with RAP 18 . 17  and 

the word processing software calculates the number of words in 

this document, exclusive of words exempted by the rule, as 

4,998 words. 

DATED this 14th day of April, 2025. 

Respectfully submitted, 

KA TE R. HUBER (WSBA 47 540) 
Washington Appellate Project (91052) 
Attorney for Petitioner 
katehuber@washapp.org 
wapofficemail@washapp.org 
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STATE OF WAS H I NGTON , 
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V .  

KRISTOPHER MART IN  KORSAKAS , 

Appel lant .  

No. 86843-8-1 

D IVIS ION  O N E  

U N PU BL ISHED O P I N ION 

B I RK,  J .  - Kristopher Korsakas appeals h is convictions ,  argu ing the tria l  

cou rt erred by ( 1 )  deprivi ng Korsakas of h is rig ht to counsel at a crit ica l stage in 

the proceed ings ,  (2) forc ing Korsakas to appear for sentenc ing i n  shackles without 

an ind ivid ua l ized assessment ,  (3) impos ing an exceptional  upward sentence 

based on j ud ic ial fact fi nd ing , or  a lternative ly, without comp ly ing with the statutory 

mandate that it fi nd substant ial and compel l ing reasons ,  and ( 4) impos ing the 

vict im pena lty assessment (VPA) . We affi rm Korsakas's convictions ,  and remand 

to al low the trial cou rt to stri ke the VPA as a m i n ister ial matter. 

The State fi led a th i rd amended i nformation accus ing Korsakas of one count 

of g ross m isdemeanor sta lking , one count of fe lony sta lk ing S . M . ,  five counts of 

domestic v io lence court order vio lation , and fi rst deg ree crim inal  impersonation .  

Am id tria l ,  Korsakas made a motion to proceed pro se .  When asked why he  

wanted to  proceed without defense counsel 's ass istance ,  Korsakas stated , " [W]e 
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haven 't had enough t ime to go over th ings ,  and it 's been just a breakdown of 

commun ication ,  lack of commun ication between the two of us . "  The tria l  cou rt 

ca l led a recess , and a l lowed Korsakas to d iscuss how to proceed with defense 

counse l .  

After the recess ,  Korsakas withd rew h is mot ion to proceed pro se  and 

reso lved to enter p leas of gu i lty . As part of the p lea , Korsakas stipu lated that he 

comm itted the charged counts , and comm itted the five counts of domestic v io lence 

court order vio lation "with de l iberate crue lty or  i nt im idation . "  The tria l  cou rt 

conducted a p lea co l loquy and found the p leas to be knowing ly, vo lu ntari ly ,  and 

i nte l l igently g iven , and a factual bas is existed for a l l  e ight counts and the 

agg ravat ing c i rcumstance of de l iberate cruelty .  Without inc lus ion of the eight 

cu rrent offenses , Korsakas's offender score was 1 2 . 1 

At sentencing , wh i le the State ind icated that Korsakas was "present, i n  

custody, not shackled , "  defense counsel i nd icated that Korsakas was " i n  leg 

restra i nts . . . .  No objection to that for sentencing pu rposes . "  No fu rther record 

was made concern ing shackl i ng . The State recommended the h igh  end of 96 

months in custody for the fe lony sta lk ing count. 2 I t  req uested an exceptional 

sentence under the "free crimes agg ravator , "  cons isti ng of 60 months each on the 

rema in i ng domestic v io lence cou rt order vio lat ion counts , a l l  ru nn i ng 

consecutive ly, for a tota l of 33 years i n  custody. The State fu rther argued the tria l  

1 Korsakas stipu lated to an offender score of 1 4 ,  but the State asked for an 
offender score of 1 2  because "two of the fe lon ies are out of state and [we] d id not 
do a comparab i l ity analys is . "  

2 The standard range sentence was 72  to 96  months .  

2 
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court should find the deliberate cruelty aggravator because Korsakas stipulated to 

it in his plea. S .M .  described how Korsakas's sta lking affected her and expressed 

continued fear. 

After the State presented its sentencing recommendation, defense counsel 

informed the trial court that Korsakas was asking to make a motion to withdraw his 

gu ilty plea . Defense counsel requested that Korsakas make the motion himself 

because "[i]t's collateral attack" and defense counsel did not "normally get involved 

with that." Korsakas stated a manifest injustice occurred and his defense counsel 

"was so ineffective in mounting a defense that the only alternative that the 

defendant [had] was to take a gui lty plea." The trial court considered Korsakas's 

motion under CrR 4.2(f), found that none of the four instances of manifest injustice 

existed ,  and denied the motion. 

In  its written findings, the trial court stated the five counts of court order 

violation "were domestic violence related and deliberate cruelty was present in the 

defendant's conduct per RCW 9.94A.535(h)(iii)." The trial court further stated,  

"Prior to pleading gu ilty to multiple current offenses, the defendant's offender score 

was 1 2 . Some of the defendant's current offenses would go unpunished based on 

h is offender score, justifying an exceptional sentence under RCW 

9.94A.535(2)(c) ." The trial court entered a conclusion of law that "an exceptional 

sentence above the standard range is appropriate based on the defendant's 

stipulation to, and the court's finding of, deliberate cruelty ," and "based on the 

defendant's high offender score ." 

3 
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The tria l  cou rt sentenced Korsakas to an above-range sentence of 1 02 

months on count two and 60 months each for counts th ree th rough eight , to run 

consecutively with count two and concu rrently with one another ,  for a tota l of 1 3  

years ,  6 months . 3 The tria l  cou rt imposed the VPA and waived a l l  other 

nonmandatory fees .  Korsakas appeals .  

I I  

Korsakas argues the tria l  cou rt deprived h im of h is rig ht to counsel at a 

crit ica l stage of the proceed ings when it d id not appoint new counsel to represent 

Korsakas du ring his motion to withd raw h is gu i lty p lea . We d isag ree . 

U nder the S ixth Amendment of the U n ited States Constitution and article I ,  

sect ion 22 of the Wash i ngton Constitut ion , a crim inal  defendant is entitled to the 

ass istance of counse l .  State v .  Heng ,  2 Wn .3d 384 , 388-89 ,  539 P . 3d 1 3  (2023) . 

The rig ht to counsel attaches at a defendant's " 'fi rst appearance before a j ud ic ia l  

officer' where 'a defendant is to ld of the fo rmal accusat ion agai nst h im and 

restrict ions are imposed on h is l i berty . '  " kl at 389 (quoti ng Rothgery v. G i l lespie 

County. 554 U . S .  1 9 1 ,  1 94 ,  1 28 S. Ct. 2578 , 1 7 1 L. Ed . 2d 366 (2008)) . The rig ht 

to counsel requ i res defendants to have the ab i l ity to mean i ngfu l ly and private ly 

confer with the i r  attorneys at a l l  crit ica l stages of the proceed ings .  State v .  

Anderson ,  1 9  Wn . App .  2d  556 , 562 , 497 P . 3d 880  (202 1 ) .  " [A] crit ical stage i s  

one  where a defendant's rig hts were lost, defenses were waived , p rivi leges were 

cla imed or waived , or  the outcome of the case was otherwise substantia l ly 

3 The tria l  cou rt entered a sentence of 364 days on the g ross m isdemeanor 
convict ion on count one .  

4 
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affected . ' " Heng ,  2 Wn . 3d at 394 .  " [A] p lea withd rawal hearing is a crit ica l stage 

g iv ing r ise to the rig ht to ass istance of counsel . "  State v .  Hare l l ,  80 Wn . App .  802 , 

804 , 9 1 1 P .2d 1 034 ( 1 996) . 

CrR 4 .2 (f) governs a trial cou rt's ru l i ng  on a motion to withd raw a gu i lty p lea 

if made before the tria l  cou rt enters its fi na l  j udgment and sentence .  The  ru le 

provides,  "The court sha l l  a l low a defendant to withd raw the defendant's p lea of 

gu i lty whenever it appears that the withd rawal is necessary to correct a man ifest 

i njust ice . "  � A defendant's c la im that they were den ied effective ass istance of 

counsel du ring the p lea barga in  process may support a fi nd i ng of man ifest i njust ice 

warrant i ng the withd rawal of a gu i lty p lea.  State v. Taylor ,  83 Wn .2d 594 , 597 , 5 1 2  

P .2d 699 ( 1 974) . However, a defendant's al legat ion that counsel rendered 

i neffective ass istance of counsel a lone does not create a confl ict of i nterest 

requ i ring the substitut ion of counse l .  State v. Stark , 48 Wn . App .  245 , 253 ,  738 

P .2d 684 ( 1 987) . Rather, " [t] he determ inat ion of whether an ind igent's 

d issatisfact ion with h is cou rt-appointed counsel warrants appoi ntment of 

substitut ion of counsel rests with i n  the sound d iscret ion of the tria l  cou rt . "  � at 

252-53 (footnote om itted) .  Stark recogn ized that " if a defendant cou ld force the 

appoi ntment of substitute counsel s imply by express ing a des i re to ra ise a cla im 

of  i neffective ass istance of  counse l ,  then the defendant cou ld do so whenever he 

wished , for whatever reason . "  � at 253 .  Thus ,  where a defendant presents a 

CrR 4 .2 (f) motion to withd raw the i r  gu i lty p lea based on the al legation that defense 

counsel rendered i neffective ass istance du ring the plea barga in  process , the trial 

5 
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court need not hold a heari ng at which substitute counsel must be appoi nted if the 

tria l  cou rt acted with i n  its d iscret ion i n  fi nd ing  that the defendant's a l legat ion lacked 

merit . 

Korsakas argues that Harel l  shows that the tria l  cou rt deprived h im of h is 

rig ht to counsel on h is motion to withd raw h is gu i lty p leas . I n  Hare l l ,  the defendant 

sought to withd raw h is  gu i lty p leas based on an al legation that h is counsel had 

rendered i neffective ass istance du ring the p lea stage .  80 Wn . App .  at 803 .  The 

tria l  cou rt was persuaded that the defendant a l leged sufficient facts to warrant a 

heari ng on the motion to withd raw the p lea.  � at 804 .  At the hearing , defense 

counsel decl i ned to ass ist Hare l l  and i nstead testified as a witness for the State , 

leavi ng Hare l l  u n represented . � at 803 . The tria l  cou rt den ied Hare l l 's  motion to 

withd raw h is gu i lty p leas . � Because the State d id not ass ign error to the tria l  

cou rt's decis ion to have a hearing , we d id not determ i ne "the deg ree of specificity 

requ i red to be shown by a defendant who seeks to withd raw h is p lea based upon 

al leged ineffectiveness of counse l ,  befo re the rig ht to counsel attaches and a 

heari ng is req u i red . "  � at 804-05 .  The court noted , " I mp l icit i n  the tria l  cou rt's 

decis ion to ho ld a heari ng is a fi nd ing that sufficient facts were al leged to warrant 

a hearing . "  � at 804 .  The court found Hare l l  was den ied h is rig ht to counsel and , 

because an outrig ht den ia l  of the rig ht to counsel is presumed prejud icia l ,  reversed 

Hare l l 's  convict ion without a harm less error analys is .  � at 805 .  

Th is case is d isti ngu ishable .  Here ,  the tr ia l  cou rt imp l ic itly and correctly 

concluded that Korsakas had not a l leged facts sufficient to warrant an evident iary 

6 
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heari ng on h is mot ion to withd raw. Korsakas fa i led to exp la in  how defense counsel 

was deficient in mount ing a defense .  

To  preva i l  on an i neffective assistance of counsel cla im , the defendant must 

demonstrate that ( 1 )  counse l 's representation was defic ient ,  mean ing it fe l l  below 

an objective standard of reasonableness based on consideration of a l l  the 

c i rcumstances ; and (2) the defendant was prej ud iced , mean i ng there is a 

reasonable probab i l ity that the resu lt of the proceed ing wou ld have been d ifferent 

but for the chal lenged conduct .  Strickland v .  Wash ington , 466 U .S .  668 , 687 ,  1 04 

S .  Ct. 2052 , 80 L .  Ed . 2d 674 ( 1 984) ; State v. McFarland , 1 27 Wn .2d 322 , 334-35 ,  

899 P .2d 1 25 1  ( 1 995) . I n  the context of a defendant's c la im that the i r  defense 

counsel rendered i neffective ass istance du ring p lea barga i n i ng ,  the defendant 

must show that "but for counsel 's fa i l u re to adequate ly advise [the defendant] , [the 

defendant] wou ld not have p leaded gu i lty . "  State v .  McCol l um ,  88 Wn . App .  977 , 

982 , 947 P .2d 1 235 ( 1 997) . Korsakas's statement that defense counsel "was so 

i neffective in mounti ng a defense that the on ly a lternative that the defendant [had] 

was to take a gu i lty p lea" was i nadequate to meet th is standard .  

The tria l  cou rt acted with i n  its d iscret ion i n  ru l ing that Korsakas's a l legat ion 

of i neffective ass istance of counsel lacked merit , and so properly decl i ned to ho ld 

an evident iary heari ng on h is  motion to withd raw h is gu i lty p lea . Thus ,  un l i ke the 

defendant i n  Hare l l ,  Korsakas was not den ied counsel at a crit ical stage .  

7 
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1 1 1  

Korsakas argues for the fi rst t ime o n  appeal that the tria l  cou rt erred by 

al lowing h im to appear for sentencing in shackles without conduct ing an 

i nd ivid ua l ized assessment .  Korsakas fa i ls to estab l ish a man ifest error as requ i red 

by RAP 2 . 5(a)(3) . 

The S ixth and Fourteenth Amendments to the U n ited States Constitution 

and art icle I ,  sect ion 22 of the Wash i ngton Constitution protect a crim inal 

defendant's rig ht to a fa i r  tria l .  State v .  Jackson ,  1 95 Wn .2d 84 1 , 852 , 467 P . 3d 

97 (2020) . " I t  is wel l  settled that a defendant i n  a crim inal  case is entitled to appear 

at tria l  free from a l l  bonds or shackles except i n  extraord i nary c i rcumstances . "  

State v .  F i nch , 1 37 Wn .2d 792 , 842 , 975 P .2d 967 ( 1 999) (p l u ra l ity op in ion) . Th is 

rig ht extends to nonj u ry proceed ings such as sentencing . State v. Jarvis , 27 Wn . 

App .  2d 87 ,  98 ,  1 0 1 ,  530 P . 3d 1 058 , review den ied , 2 Wn .3d 1 003 ,  537 P . 3d 1 027 

(2023) . Tria l  j udges are vested with d iscret ion to determ ine measures that 

imp l icate courtroom secu rity ,  such as whether to restra in  a defendant .  State v .  

Hartzog . 96 Wn .2d 383 , 396 ,  400 , 635 P .2d 694 ( 1 98 1 ) . " [A] tria l  cou rt must 

engage in an ind ivid ua l ized i nqu i ry i nto the use of restra ints prior to every court 

appearance" and determ ine whether the restra i nts are necessary. Jackson ,  1 95 

Wn .2d at 854 .  We review a tr ial cou rt's decis ion on whether to al low a defendant 

to appear i n  restra ints for an abuse of d iscretion . 19... at 850. 

Korsakas d id not object to the al leged shackl ing i n  the tria l  cou rt, but asserts 

error for the fi rst t ime i n  th is cou rt .  A cla im of error may be ra ised for the fi rst t ime 

8 
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on appeal if it is a man ifest error affect ing a constitutional  rig ht .  RAP 2 . 5 (a)(3) ; 

State v. Ki rkman , 1 59 Wn .2d 9 1 8 ,  926 , 1 55 P . 3d 1 25 (2007) . "Man ifest" requ i res 

a showing of actual p rejud ice .  � at 935 . " If the facts necessary to adjud icate the 

cla imed error are not in the record on appea l ,  no actual p rej ud ice is shown and the 

error is not man ifest . "  McFarland , 1 27 Wn .2d at 333 .  Jackson ind icates that it is 

Korsakas's i n it ia l  bu rden to estab l ish that he was unconstitutiona l ly restra i ned , and 

he cannot do so on th is record . See 1 95 Wn .2d at 855-56 (examin i ng whether 

error was harm less after fi rst determ in ing that the appel lant establ ished 

unconstitutional  shackl i ng ) .  But ,  add it iona l ly ,  the record lacks any factual basis 

that wou ld perm it a reviewing court to eva luate Korsakas's c la im of error. There 

are confl ict ing statements i n  the record about whether Korsakas was shackled at 

sentencing . The State said Korsakas was "not shackled , "  wh i le defense counsel 

said Korsakas was " in leg restra ints . "  The m inutes from the sentencing heari ng do 

not mention whether Korsakas was shackled or not. No  other record a l lows any 

factual conclus ion to be d rawn about whether Korsakas was shackled at a l l ,  let 

a lone ,  if he was , analyze the consequences i n  the manner Jackson d i rects . 

Korsakas's fa i l u re to object i n  the tria l  cou rt leaves no record of the underlyi ng facts 

that can be reviewed . Therefore , under RAP 2 . 5(a) , we do  not reach th is issue .  

I f  Korsakas has evidence from outs ide the record regard i ng whether he was 

restra i ned at sentenci ng , he can ra ise these issues i n  a personal restra i nt petition .  

McFarland , 1 27 Wn .2d at 335 .  

9 
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IV 

A 

Korsakas argues the imposit ion of an exceptional  upward sentence under 

the Sentencing Reform Act of 1 98 1  (SRA) , ch . 9 . 94A RCW, violates the S ixth 

Amendment because it requ i res courts to make a factual determ i nat ion that 

substant ial and compe l l i ng reasons j ustify an exceptional  sentence .  4 We d isag ree . 

The U n ited States Supreme Court has held that " [o]ther than the fact of a 

prior conviction , any fact that i ncreases the pena lty for a crime beyond the 

prescribed statutory maximum must be subm itted to a j u ry ,  and proved beyond a 

reasonable doubt" i n  order to comply with the S ixth Amendment rig ht to a j u ry tria l .  

Apprend i v .  New Jersey, 530 U . S .  466 , 490 ,  1 20 S. Ct. 2348 , 1 47 L. Ed . 2d 435 

(2000) . It fu rther exp la i ned to i ncrease the statutory maximum ,  B lakely v .  

Wash ington ,  542 U .S .  296 ,  303-04 , 1 24 S .  Ct. 253 1 , 1 59 L .  Ed . 2d  403  (2004) , o r  

the mandatory m in imum ,  Al leyne v.  U n ited States , 570 U .S .  99 ,  1 03 ,  1 33 S .  Ct. 

2 1 5 1 , 1 86 L .  Ed . 2d 3 1 4  (20 1 3) ,  add it ional  fact fi nd i ng must be conducted by a 

j u ry .  I n  i nterpret ing Apprend i and Blakely, the Wash i ngton Supreme Cou rt clarified 

that the exception to the j u ry requ i rement under Apprend i appl ies "only for pr ior 

convict ions" and that where an enhancement requ i res fi nd ings of "new factual 

determ inat ions and conclus ions" beyond "mere crim inal  h istory , "  those fi nd i ngs are 

4 The State argues Korsakas waived th is issue by s ign i ng h is sti pu lat ion on 
prior record and offender score ,  in wh ich Korsakas ag reed to waive "any such rig ht 
to a j u ry determ i nation of [factors that affect the determ inat ion of crim ina l  h istory 
and offender score] . "  However, Korsakas stipu lated to the existence of 
agg ravat ing factors , but d id not stipu late that the SRA scheme was constitutional . 
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requ i red to be made by a j u ry .  State v. H ughes ,  1 54 Wn .2d 1 1 8 , 1 4 1 -42 , 1 1 0 P . 3d 

1 92 (2005) , abrogated on other grounds by Wash ington v. Recuenco ,  548 U .S .  

2 1 2 , 1 26 S .  Ct. 2546 , 1 65 L .  Ed . 2d 466 (2006) . 

Korsakas argues the SRA scheme is unconstitutional  because it "perm its 

an exceptional sentence on ly if the cou rt makes the add it ional fi nd ing that the 

found or adm itted agg ravat ing c i rcumstance is a substantial and compel l i ng  reason 

justify ing an exceptional sentence" in vio lation of Hu rst v .  F lorida ,  577 U .S .  92 , 97 ,  

1 36 S .  Ct .  6 1 6 ,  1 93 L .  Ed . 2d 504 (20 1 6) .  The imposit ion of  an exceptional  

sentence under the SRA is a two-step process prescribed by statute . F i rst, the 

defendant must stipu late to the agg ravat ing facts , or  the j u ry must fi nd 

"unan imously and beyond a reasonable doubt ,  one or more of the facts al leged by 

the state i n  support of an agg ravated sentence" exist .  RCW 9 . 94A. 537 (3) , (6) . 

Second , the tria l  cou rt may impose an exceptional  sentence " if it fi nds ,  consider ing 

the pu rposes of th is chapter, that the facts found [by the j u ry] are substant ial and 

compel l i ng  reasons j ustifyi ng an exceptional  sentence . "  kl at . 537(6) . We have 

previously add ressed the constitut ional ity of the SRA's exceptional  sentencing 

scheme i n  the context of the S ixth and Fou rteenth Amendments and concluded 

that it met d ue process requ i rements . State v. Johnson , 29 Wn . App .  2d 401 , 425-

26, 540 P . 3d 83 1 , review den ied , 2 Wn .3d 1 035 ,  547 P . 3d 899 (2024) ; State v .  

Sage , 1 Wn . App .  2d 685 ,  707- 1 0 ,  407 P . 3d 359 (20 1 7) .  Desp ite the statute's 

imprecise word choice ,  

" [t] he on ly perm iss ib le 'fi nd ing  of  fact' by a sentencing j udge on an 
exceptional  sentence is to confi rm that the j u ry has entered by 
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special verd ict its fi nd i ng that an agg ravat ing c i rcumstance has been 
prove[d] beyond a reasonable doubt .  Then it is up to the j udge to 
make the legal, not factual, determination whether those agg ravati ng 
c i rcumstances are sufficiently substant ia l and compel l i ng  to warrant 
an exceptional sentence . "  

Johnson , 29 Wn . App .  2d at 425 (a lterat ions i n  orig i nal) (quoti ng Sage , 1 Wn . App .  

2d a t  709) . Korsakas's argument that the SRA is l i ke the unconstitutional F lor ida 

sentencing scheme i n  Hu rst is also rejected in  Sage , 

But the F lor ida statute at issue expressly state[d] that the j u ry 
fi nd i ngs were "advisory . "  [Former] FLA .  STAT. § 92 1 . 1 4 1  (2004) . By 
contrast, u nder Wash ington proced u re here ,  the j u ry exclus ively 
reso lves the factual quest ion whether the agg ravati ng ci rcumstances 
have been prove[d] beyond a reasonable doubt .  

1 Wn . App .  2d at 7 1 0 n . 86 .  

Korsakas also re l ies on the more recent Un ited States Supreme Court 

decis ion i n  Er l i nger v. U n ited States , 602 U . S .  82 1 , 1 44 S .  Ct. 1 840 ,  2 1 9 L .  Ed . 2d 

45 1 (2024) . Erl i nger p leaded gu i lty to possess ion of a fi rearm i n  vio lation of 1 8  

U . S . C .  § 922(g) and faced a sentence up  to 1 0  years i n  prison .  kl at 825-26 . 

However, the government charged Er l inger under the Armed Career Crim inal  Act 

(ACCA) , 1 8  U .S .C .  § 924(e) ( 1 ) ,  which i ncreased h is prison term to a m in imum of 

1 5  years and to a maximum of l ife if he had th ree prior convictions for " 'vio lent 

fe lon [ ies] ' " or  " 'serious d rug offense[s] ' " that were " 'comm itted on occas ions 

d ifferent from one another. ' " kl (a lterat ions i n  orig i nal) (quoti ng § 924(e) ( 1 ) 

(20 1 2)) . At a resentencing heari ng ,  the government based its request for a 1 5year 

sentence on decades-o ld burg laries that spanned mu lt ip le days . kl at 826 . 

Erl i nger argued the burg laries had not occu rred on separate occas ions but d u ring 

a s ing le crim inal  episode .  kl at 827.  

1 2  
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The U n ited States Supreme Court held that whether Erl i nger's past offenses 

occu rred on d ifferent occas ions was a fact- laden task to be determ ined by a j u ry. 

� at 834 . The Cou rt reasoned that the ACCA's occas ions i nqu i ry requ i red an 

examinat ion of a range of facts , i nc lud ing whether past offenses were comm itted 

close in t ime and near to or far from one another, and whether the offenses were 

s im i lar  or  i ntertwined i n  pu rpose and character. � at 828 .  

In  Wash i ngton , a tr ial cou rt may impose an exceptional  sentence without a 

fi nd ing of fact by a j u ry if " [t] he defendant has committed mu lt ip le cu rrent offenses 

and the defendant's h igh  offender score resu lts in some of the cu rrent offenses 

go ing unpun ished . "  RCW 9 . 94A. 535(2) (c) . A defendant's standard range 

sentence reaches its maximum l im it at an offender score of n ine .  RCW 9 . 94A. 5 1 0 .  

We held i n  State v .  Newl un ,  1 42 Wn . App .  730 , 742-43 ,  1 76 P . 3d 529 (2008) , that 

RCW 9 . 94A. 535(2) (c) does not vio late the S ixth Amendment because the 

determ inat ion of whether an offense goes unpun ished requ i res s imp ly objective 

mathematical appl icat ion of RCW 9 . 94A.5 1 0 's  sentenc ing g rid to the cu rrent 

offense . The court described the objective appl icat ion of the statute : " If the number 

of cu rrent offenses , when appl ied to the sentencing g rid , resu lts i n  the legal 

conclus ion that the defendant's presumptive sentence is identical to that which 

wou ld be imposed if the defendant had committed fewer cu rrent offenses , then an 

exceptional  sentence may be imposed . "  � at 743 .  " [ l ] n  order to impose an 

exceptional  sentence under RCW 9 . 94A.535(2) (c) , the sentenc ing court does not 

need to look beyond 'facts reflected i n  the j u ry verd ict or  adm itted by the 
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defendant . ' " State v. Alvarado ,  1 64 Wn .2d 556 , 566 , 1 92 P . 3d 345 (2008) ( i nternal 

quotat ion marks om itted) (quot ing Newlun ,  1 42 Wn . App .  at 743) . Thus, the 

imposit ion of an exceptional  sentence under RCW 9 . 94A.535(2) (c) is un l i ke the 

fact- i ntens ive i nqu i ry in Er l i nger. 

Korsakas was also g iven an exceptional sentence under the de l iberate 

crue lty agg ravati ng factor. Though ord inari ly a j u ry must determine whether a 

defendant's conduct man ifested de l iberate crue lty ,  RCW 9 . 94A. 535(3)(h) ( i i i ) ,  a 

defendant's sti pu lation to facts support ing an exceptional  sentence is a 

constitutiona l  method for impos ing such a sentence ,  Blakely, 542 U . S .  at 3 1 1 .  

Because Korsakas stipu lated that for the five counts of domestic v io lence court 

order vio lation that he "d id so with de l iberate crue lty or  i ntim idat ion , "  there was no 

fact fi nd ing conducted . As exp la i ned i n  Johnson and Sage , the sentencing j udge's 

fixi ng an except ional sentence i n  accord with the pu rposes of the SRA with i n  the 

bounds perm itted by factfi nd i ng estab l ish ing an agg ravator is constitutional  under 

Apprend i and Blakely. Er l i nger's determ inat ion that the occas ions i nqu i ry under 

the ACCA amounted to fact fi nd ing does not underm ine the reason ing  of Johnson 

and Sage . The tria l  cou rt d id not engage in imperm iss ib le fact fi nd i ng by 

determ in ing Korsakas's crim ina l  h istory and adm ission to de l iberate crue lty 

supported an exceptional  sentence .  

1 4  
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B 

Korsakas fu rther argues the tria l  cou rt improperly imposed an exceptional  

sentence above the standard range without fi nd ing "substant ial and compel l ing 

reasons" to j ustify the sentence .  We d isag ree . 

A tria l  cou rt "may impose" an exceptional  sentence on ly if it fi nds 

"substantia l  and compel l i ng  reasons" to do so .  RCW 9 . 94A. 535 . When an 

exceptional  sentence is imposed , the tria l  cou rt must "set forth the reasons for its 

decis ion i n  written fi nd ings of fact and conclus ions of law. "  � However, " [n ]oth ing 

i n  the p la in  language of  the statute requ i res a sentencing court to use the precise 

ph rase 'substant ial and compe l l i ng . ' " State v .  Mutch , 1 7 1 Wn .2d 646 , 66 1 , 254 

P . 3d 803 (20 1 1 ) . The leg is latu re specifica l ly stated that both a h igh  offender score 

that resu lts i n  cu rrent offenses go ing unpun ished , RCW 9 . 94A. 535(2) (c) , and a 

defendant's del iberate crue lty du ring the comm iss ion of a domestic v io lence 

re lated offense ,  RCW 9 . 94A.535(3) (h) ( i i i ) ,  were reasons justifying an exceptional 

sentence .  Here ,  the tria l  cou rt made written fi nd i ngs that Korsakas's h igh offender 

score wou ld resu lt i n  cu rrent offenses go ing unpun ished , and the charges were 

domestic v io lence re lated and del iberate crue lty was present i n  Korsakas's 

conduct .  These were written fi nd i ngs of substant ial and compe l l i ng factors , 

justify ing an exceptional  sentence i n  satisfact ion of RCW 9 .94A. 535 . The tria l  

cou rt's imposit ion of an except ional upward sentence d id not vio late the SRA. 

1 5  
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V 

Korsakas argues the trial court erroneously imposed the VPA. The State 

does not object to remand to strike imposition of the fee .  We accept the State's 

concession and remand accordingly. 

Affi rmed , and remanded to al low the trial court to stri ke the VPA as a 

min isterial matter. 

WE CONCUR: 

1 6  
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FILED 
3/14/2025 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION ONE 

STATE OF WASHINGTON, 

Respondent, 

V. 

KRISTOPHER MARTIN KORSAKAS, 

Appellant. 

No. 86843-8-1 

ORDER DENYING MOTION 
FOR RECONSIDERATION 

The appellant, Kristopher Korsakas, filed a motion for reconsideration. The court 

has considered the motion pursuant to RAP 1 2.4 and a majority of the panel has 

determined that the motion should be denied. Now, therefore, it is hereby 

ORDERED that the motion for reconsideration is denied. 

Judge 
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